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1 Introduction

In May 1954, the Supreme Court handed down its judgment in Brown v. Board of Education,

which struck down many states’ laws requiring racial segregation in education. While Brown

only dealt with the issue of education, the Court also issued a multitude of unsigned summary

opinions nullifying state laws discriminating or segregating based upon race (Friedman 2009,

249). All laws distinguishing or segregating based upon race were now suspect. Almost

immediately following Brown, the Court was faced with a question of the constitutionality

of laws prohibiting interracial marriage in Naim v. Naim, a case arising from the State

Supreme Court of Virginia that upheld the state’s laws prohibiting such marriages. Despite

the importance and relevance of the constitutional question it posed, the Court denied the

case certiorari. A revealing quote in a memo from one of the law clerks provides insight as

to why: “In view of the difficulties engendered by the segregation cases it would be wise

judicial policy to duck this question for some time...This hesitation springs from the feeling

that we ought to give the present fire a chance to burn down.” (quoted in Epstein, Segal and

Victor 2002, 412). Ultimately, these laws stood until the Court revisited the question many

years later in Loving v. Virginia (1967).

Judicial scholars have long recognized that the Supreme Court may be sensitive to external

political pressures. As strategic policymakers, there are many good reasons for the justices

to be attentive to the external political climate in which the Court operates (Epstein and

Knight 1998). In particular, because the Court’s power is predicated on its institutional

legitimacy and because it lacks the institutional capacities to ensure its rulings are efficacious,

the justices must calculate the extent to which the public and popular decision makers will

support their policy initiatives (see, e.g., Casillas, Enns, Wohlfarth 2011; McGuire and

Stimson 2004; Murphy 1964). That said, there has not been consensus over the extent to

which these external pressures actually shape judicial policy or the mechanisms by which

the pressures influence the Court.
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As part of the larger debate concerning external political pressures on the Supreme Court,

one of the most contentious questions centers on whether public opinion directly influences

the Court’s policy decisions. Few research questions have been pursued with such vigor.

Scholars have searched for a causal relationship at the aggregate Court-level (e.g., Mishler

and Sheehan 1993; McGuire and Stimson 2004; Stimson, MacKuen, and Erikson 1995),

the individual justice-level (e.g., Flemming and Wood 1997; Norpoth and Segal 1994), and

even at the case-level (e.g., Epstein and Martin 2010). While evidence can be found within

this research that both corroborates and refutes a direct causal connection between public

opinion and the Court’s policy decisions (e.g., Mishler and Sheehan 1993; cf. Norpoth and

Segal 1994), these studies share one important characteristic, namely the exclusive focus

on the Court’s final judgments—i.e., at the merits stage. Largely absent from the body

of research is an appreciation of the fact that the Court has a discretionary docket. As

the opening story of the Naim case illustrates, the justices may not be immune to external

pressures as they approach the case selection process.

Our study departs from previous literature in an important way. We examine whether

fluctuations in public opinion guide the trends in the Court’s docket over time. Because

the Court can set its own agenda, the justices may strategically anticipate the public’s

reaction to the Court’s decisions and filter out cases that will draw political rebuke and

public scorn. As we demonstrate, the discretion over setting the agenda has implications for

our understanding of exactly how—and more importantly when—public opinion influences

the Court.

Agenda setting plays an essential role in the Court’s policy formation process. As Caldeira

and Wright (1988, 1109) contend, “the decision to review a case ranks as important as—

if not more important than—the decision on the merits.” If the preferences of the public

matter to the justices, then it is plausible that they are attentive to these preferences at the

agenda setting stage. The mixture of cases that make it on the Court’s limited docket can
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have enduring implications for the overall policy output by the Court. Certainly, cases like

Naim and many others provide anecdotal evidence that the Court tends to avoid certain

cases or contentious legal issues that would likely put the Court out-of-step with the public’s

views. History is replete with such situations. It is unclear, however, whether public opinion

guides the Court’s agenda selection on a more systematic level. Therefore, acquiring a

more complete understanding of the role of public opinion in the Supreme Court requires

investigating judicial behavior prior to final decisions. To better understand these issues, we

ask: What role does public opinion play in the Court’s agenda setting process? Moreover, how

does the Court’s filtering process during case selection align the Court’s final policy outputs

with the views of the public? Ultimately, the answers to these questions will be revealed in

the ideological composition of the cases on the Court’s agenda over time.

We extend the strategic behavior argument approach to the agenda stage to incorporate the

influence of public opinion. Our theoretical perspective fits well with prior agenda setting

research that the justices approach case selection with an eye towards policy outcomes,

making projections about the likely policy outcomes associated with each case (Black and

Owens 2009; Caldiera, Wright, and Zorn 1999; Songer 1979). While the vast majority of

agenda setting research focuses on uncovering the case-level attributes correlated with the

justices’ cert decisions within cases, over time there are clear trends in the composition in

the Court’s docket (Caldeira 1981; Pacelle 1991). By exploring the role public opinion in

shaping these contours in the agenda, our study contributes to a growing line of research

that further explores the role that external actors may (or may not) play in shaping the

Court’s docket (e.g., Baird 2007; Black and Owens 2011; Epstein, Segal, and Victor 2003;

Owens 2010).

To plumb the role of public opinion during the agenda process, we develop a time series

model that examines the ideological composition of cases on the Court’s docket from 1956

to 2002. We find that public opinion features prominently in shaping the cases that the
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Court elects to hear, even after controlling for the ideological composition of the Court. We

then examine how the Court’s agenda serves as a filtering process for the stage through a

simultaneous equations model. This analysis allows us to examine the mediation effects of

the agenda and provides insight into the extent to which the effects found at the merits stage

can be attributed to the effect that public opinion and ideology have already had on the type

of cases the Court elects to hear. Briefly, we find that a majority of the effects observed

at the merits stage occur indirectly through public opinion’s impact on case selection. This

finding provides much deeper insight into how the views of the public get translated into

judicial policy by the Supreme Court.

The rest of this paper will proceed as follows. First we construct our theoretical arguments

through synthesizing the strategic behavior argument with extant research on the Court’s

agenda stage. We then discuss our data and estimate an Error Correction Model (ECM)

of how public opinion affects the composition of the Court’s agenda over time. Then, we

construct a simultaneous equations model that allows us to examine how the Court’s agenda

process filters public opinion effects through to the merits stage. This modeling strategy

allows us to examine how the public has indirect effects that work through the Court’s

agenda. We then conclude with a broader discussion of the implications of our research and

some possible avenues for further inquiry.

2 Theoretical Argument

As a theoretical starting point, we assume, like many others before us, that the justices are

policy oriented and strategically pursue their policy goals. This approach has demonstrated

significant explanatory power for understanding the justices’ behavior (Epstein and Knight

1998; Maltzman, Spriggs, and Wahlbeck 2000; Murphy 1964). The “strategic behavior”

explanation emphasizes that there are strong institutional incentives for the Court to consider
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the external environment when deciding cases. Among the external influences posited to

shape the justices’ decisions are the views of the public (see Casillas, Enns, and Wohlfarth

2011; Giles, Blackstone, and Vining 2008; McGuire and Stimson 2004; Stimson, MacKuen,

and Erikson 1995).

Under the strategic behavior perspective, some of institutional incentives guiding the Court

to consider public opinion are to ensuring policy compliance and protecting its institutional

legitimacy. Of course, constitutionally the Court is not geared with formal institutional capa-

bility to ensure compliance by those affected by its rulings. Indeed, upon disagreement, there

is ample evidence of resistance, avoidance, and downright defiance from various constituen-

cies of the Court (e.g., Canon and Johnson 1999; McGuire 2009). With limited enforcement

capabilities, the Court’s power is predicated instead on its perceived institutional legitimacy

(Caldeira and Gibson 1992). Research on the importance of institutional legitimacy for judi-

cial power provides evidence that the Court is sensitive to how it is perceived by the public

and members of the legal community (see, e.g., Baum 2006; Staton 2006). From the justices’

perspective, they recognize that erosion of public support and institutional legitimacy have

negative consequences for the Court’s overall power and integrity (Clark 2009).

Unpopular decisions have been shown to erode public support for the Court and its decisions

(Durr, Martin, and Wolbrecht 2000; Gibson, Caldeira, and Spence 2003, 555; Grosskopf and

Mondak 1998; Hoekstra 2000). Others have argued quite forcefully that only when popular

opinion supports the Court’s goals can its policies reach their full potential (Rosenberg 2008).

One of the simplest ways for the Court to ensure policy compliance and its institutional le-

gitimacy is by avoiding deviant rulings that run counter to prevailing tides of public opinion.

McGuire and Stimson (2004), for instance, describe this as “rational anticipation,” arguing

that “A Court that cares about its perceived legitimacy must rationally anticipate whether

its preferred outcomes will be respected and faithfully followed by relevant public”” (1019).

Thus, under the strategic behavior approach, justices confronted with public opinion averse
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to their preferred outcome alter their behavior (at least at the margins) to protect institu-

tional legitimacy and policy effectiveness. Casillas, Enns, and Wohlfarth (2011, 75-76) argue

further that for the views of the public to lead the justices to modify their behavior, the jus-

tices do not change their preferences, they merely modify their behavior strategically—after

all, it only requires that the public might notice decisions that run counter to public opinion.

Past studies examining the effect of public opinion on the Court focus almost exclusively

on the Court’s final judgments, yet the justices may formulate expectations about actors

outside the Court (such as the general public and policy implementors) as they approach

case selection. Previous research on Supreme Court agenda setting demonstrates that the

justices do indeed recognize the policy significance of their certiorari decisions (see Songer

1979). Thus, it is reasonable to expect the justices to take the policy consequences of

their actions into account when deciding whether or not to grant certiorari. Building on

earlier research, scholars have found more recently that members of the Court approach case

selection strategically with an eye towards likely policy outcomes. Caldeira, Wright, and Zorn

(1999), for instance, find evidence of sophisticated agenda setting behavior, where justices

make certiorari decisions based upon their projections of likely policy outcomes. Justices are

more likely to vote to hear cases when they are ideologically closer to the predicted policy

outcome on the merits than they are to the status quo (Black and Owens 2009; Hammond,

Bonneau, and Sheehan 2005). Similarly, Benesh, Brenner, and Spaeth (2002) and Boucher

and Segal (1995) demonstrate that affirm-minded justices strategically anticipate the Court’s

likely merits ruling so as to avoid creating legal policy that is worse than the status quo.

Because the justices exercise virtually complete discretion in constructing the Court’s agenda—

and are capable of making projections about likely policy outcomes at the merits—they can

filter out cases that would engender noncompliance and draw scorn by public and the other

political branches. Thus, it may very well be that the Court strategically adheres to public

opinion at the agenda setting stage by accepting or rejecting cases that will avoid deviant
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rulings. Statements by the justices reveal that members of the Court cautiously guard their

docket, expressing concern about the type of cases the Court takes up and outcomes asso-

ciated with the Court’s decisions. Perry’s interviews with Supreme Court justices and their

law clerks reveal that the Court works to keep certain broader issue areas off the judicial

agenda out of concern for public backlash and potential noncompliance with its decisions.1

One law clerk divulged to Perry that the Court has consistently avoided taking cases dealing

with gay rights over the years (Perry 1991, 257-58). This has not been because of a lack

of opportunity. Over the years, the Court has had ample opportunity to speak on these

matters.2 The Court’s first ruling on gay rights came in 1986 in when it decided Bowers

v. Hardwick. The Court did not revisit these issues until about 15 years later when it

overturned Bowers in Lawrence v. Texas (2003).

To be sure, the Court will sometimes accept and decide difficult cases that lead it to buck the

trends of general public’s sentiments. Indeed, there may be strong legal reasons for the Court

to agree to hear such a case (Black and Owens 2009; Perry 1991). It is difficult to imagine,

for instance, the Supreme Court denying certiorari to cases concerning the constitutionality

of the Affordable Care Act. However, as a dynamic process, popular opinion should still

shape the broad contours of Supreme Court’s judicial agenda (e.g., Casillas, Enns, and

Wohlfarth, 2011; Giles, Blackstone, and Vining 2008; McGuire and Stimson 2004; Mishler

and Sheehan 1993). Over time there are detectable trends in the Court’s agenda (Caldeira

1981; Pacelle 1991). External political forces play a role in shaping the contours of these

1Note that the pathway for public opinion to influence the Court’s agenda does not simply operate through
case or issue avoidance. The Court’s acquiescence to public opinion may also be traced through a process of
positive agenda control. As Rosenberg’s (2008) thorough investigation tells us that the public’s views were
already moving in favor of civil rights prior to Brown and reproductive rights in Roe well before the Court
decided to take on these issues.

2Some prominent examples of cases that the Supreme Court could have feasibly addressed include the
issue of the constitutionality of bans on adoption by gay couples Steven Lofton, et al. v. Secretary of the
Department of Children and Family Services, et al., 358 F.3d 804 (11th Cir. 2004), 543 U.S. 1081, 125 S.
Ct. 869 (2005), cert. denied; the issue of gay marriage and the Defense of Marriage Act (DOMA) in Smelt
v. County of Orange, 374 F.Supp.2d 861 (C.D. Cal. 2005), aff’d, 447 F.3d 673 (9th Cir. 2006), cert. denied,
127 S.Ct. 396 (US 2006); gays severing in the U.S. Armed Forces in Thomasson v. Perry, 80 F.3d 915 (4th
Cir.), cert. denied, 1996 WL 396112. (U.S. Oct. 21, 1996) (No. 96-1); Woodward v. United States, 871 F.2d
1068 (Fed. Cir. 1989), cert. denied, 494 U.S. 1003 (1990).
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broader trends in the Court’s agenda. As Pacelle (1991, 1) writes, “Changes in agenda

priorities...may reflect broader broader-scale changes occurring in the external, political,

social, and economic environment.” Epstein, Segal, and Victor (2002), for instance, examine

the percent of statutory interpretation and constitutional interpretation cases on the Court’s

docket over time, finding that the Court hears fewer statutory interpretation cases during

terms in which it is ideologically at odds with Congress. The preferences of elected officials

are only one of several external influences that lead the justices to strategically alter their

agenda behavior. As we have emphasized throughout this section, the general public presents

another.

In light of the prior research and guided by our theory, we can now derive our central

hypothesis. Over time there is substantial movement in the views of the American public

(Stimson 1991, 1999). We hypothesize that the Court’s agenda composition will follow from

these changes in the views held by general public. Specifically, we expect that the justices

will accept a higher proportion of cases that will likely place the Court in step with the

prevailing public mood: when the public becomes more liberal, the Court will adjust by first

taking more cases that will likely lead to liberal outcomes.

Of course, a plausible alternative explanation for changes in agenda composition over time

is that public opinion influences judicial policy either indirectly through the politicized ap-

pointment process or directly through public opinion’s force of mutually experienced events

and ideas in shaping and reshaping the preferences of both the public and the justices (Dahl

1957).3 While Casillas, Enns, and Wohlfarth (2011) present compelling evidence that even

after controlling for attitudinal change induced through social forces, public opinion still has

a substantial direct effect on the decisions of the Court as a whole, the Court’s policy output

may still reflect public opinion indirectly via the appointment process and the justices voting

their policy preferences (see Segal and Spaeth 2002).4 Connecting this theoretical perspec-

3Baum and Devins (2010) present another perspective that the justices simply seek to curry favor with
legal and media elites.

4This perspective is not without its critics. Friedman (2009, 374) presents several other reasons as to
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tive to the agenda setting literature, prior reserach demonstrates that policy preferences do

indeed play an important role in shaping the justices’ agenda decisions (see, e.g., Black and

Owens 2009; Caldeira, Wright, and Zorn 1999). Thus, it is important to also consider how

the ideological composition of the Court also shapes trends in the Court’s agenda.

On its face, hypothesizing specifically about how ideological factors influence agenda setting

does present a challenge because the Court’s “Rule of Four” allows an ideological minority

to place cases on the docket. However, as Lax (2003) demonstrates, the effect of the Rule of

Four in a one-dimensional spatial model is primarily to lower the threshold for the magnitude

of utility gains that must be realized by the median Justice before the Court agrees to hear

a case. Therefore, it will still be the case under the Rule of Four that cases which promise

larger utility gains for the median justice should be more likely to be granted cert than cases

which promise smaller utility gains for the median justice—suggesting the median is critical

in docket control. Specifically, we expect that the justices will accept a higher proportion of

cases that will likely result in outcomes that align the Court with the median’s preferences:

as the Court becomes more ideologically conservative, the Court will take more cases that

will likely lead to conservative outcomes. We next turn our attention to how we measure and

test these hypotheses.

3 Data and Methods

With notable exceptions by Baird (2007), Caldeira (1981), and Pacelle (1991), most studies

regarding Supreme Court agenda setting have focused on uncovering the case-level attributes

correlated with case selection (e.g., Caldeira and Wright 1988). Several important studies

in recent years have clarified which particular attributes of cases increase the likelihood of

why the appointment process can no longer guarantee responsiveness to public opinion. Among the reasons
Friedman points to are that presidents rarely are driven to appoint someone who perfectly mirrors mainstream
thought. Also, justices are being appointed at a younger age and are sitting on the bench for longer periods
of time. In the years between the appointment and present decisions, most justices experience ideological
drift (Epstein et al. 2007).
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granting certiorari (e.g., Black and Owens 2009; Caldeira, Wright, and Zorn 1999; Owens

2010). That is not the focus here. Instead, under our theoretical arguments, we focus

on aggregate trends in the Court’s agenda over time and the correspondence with public

opinion. As noted by Casillas, Enns, and Wohlfarth (2011, 77) and others (e.g., McGuire

and Stimson 2004), this Court-level, aggregate approach best captures the strategic behavior

account. With any analytic approach there are trade-offs. Indeed, micro-level analyses are

helpful for understanding factors that discriminate between certain cases being accepted

or rejected, or an individual justice’s votes, micro-level analysis can also mask variation

in those factors that move all agenda decisions together (Erikson, MacKuen, and Stimson

2002). (However, in Appendix A we also provide supplementary case-level analysis to further

ensure the robustness of our central findings).

The dependent variable for the first part of our analysis is the percent of cases on the Court’s

plenary docket each year where the lower court decided the case in a conservative direction.

This variable was created using the Supreme Court database (Spaeth et al. 2012). The data

are limited only to cases that were granted certiorari and comport with the year in which

the Court granted certiorari.5 The intuition behind this measure is simple and serves as a

reliable measure of agenda setting. Sitting at the apex of the federal judiciary, the Supreme

Court is a reverse-minded institution. Krol and Brenner (1990), Brenner (1997), and Ulmer

(1972) all present strong evidence that the Court’s case selection can be explained by its

desire to reverse lower court decisions. Policy expectations drive these reversals (Songer

1979). While the proportion varies somewhat by term, usually two-thirds of the Court’s

decisions are reversals. In recent terms, this number has surpassed 75 percent. As such,

conservative lower court decisions tend to engender liberal merits decisions through reversals

5The units of analysis are years. This was necessitated by the fact that agenda decisions may not always
correspond to the term in which they were granted. The ideological of lower court decision was coded as
conservative if lcDispositionDirection = 2, which is aggregated by year. The data consist only of cases
on the docket arriving through certiorari (jurisdiction = 1. The data are not limited to certain issues
such as economic acitivty or criminal procedure. This marks a departure from previous research on public
opinion effects (see, e.g., McGuire and Stimson 2004). Cases that were not orally argued and per curiam
opinions are also included within the data.
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(McGuire et al. 2009). For instance during the 1967 Term—the acme of the liberal Warren

Court—the Court reversed 110 lower court cases, with 96 of them (87 percent) being decided

in a liberal direction. Nearly all of these cases were cases where the lower court decided the

case in a conservative direction. In our data the average number of cases on the agenda

granted certiorari that were decided in a conserative direction is about 56 percent, ranging

from 32 percent of cases granted in 1983 during the Burger Court era to 85 percent during

1962 under the reign of Chief Justice Earl Warren.

Typically, studies of agenda setting focus on a sample of cert petitions filed over a few terms

(e.g., Black and Owens 2009, 2012) or all petitions filed in a single term (e.g., Caldeira

and Wright 1988). These limited sampling strategies do not permit us to study the Court’s

responsiveness to changes in public opinion over time.6 And, of course, given data limitations

on the Court’s agenda decisions over a meaningful length of time, our data do not compose

the set of choices the Supreme Court can select from. Given the fungibility of the Court’s

docket (McGuire and Palmer 1995) and the small number of cases accepted each term this

may not be particularly problematic. However, to allay any concerns and to ensure the

robustness of our findings we control for the decisions occurring at the lower court that will

ultimately compose the choice set of cases over time. Thus, our measure for ideological

agenda composition reflects the cases that the Court is willing to grant cert while controlling

for the general content of cases that might be available. To capture the lower court decisions

we used the Appeals Court Database, which features a sample of cases decided each year from

1925-2002, to control for the choices that the Court votes to set its agenda.7 Specifically,

we took the percentage of call cases decided in a conservative direction across all circuit

courts combined (note that these cases are coded on the same metric as the Supreme Court

6 An exception is Owens (2009) who examines 542 paid petitions coming out of a federal court of appeals
during the 195393 terms in which the Court was asked to interpret or exercise judicial review over a federal
statute.

7The original Appeals Court Database extends from 1925-1996 (Songer 2008); we combined this with
the updated version that extends until 2002 (Keursten and Haire 2011). The data were retrieved at:
http://artsandsciences.sc.edu/poli/juri/appct.htm. Date last accessed: November 30, 2015
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Database).

As a gauge of public opinion, we employ Stimson’s (1991, 1999) measure of Public Policy

Mood.8 This has been the common measure of public opinion in studies connecting the views

of the public and Supreme Court decisions (e.g., Casillas, Enns, and Wohlfarth 2009; Giles,

Blackstone, and Vining 2008; McGuire and Stimson 2004; Mishler and Sheehan 1993). This

means-tested measure is a composite index combining the policy views of survey respondents

across a wide range of issue areas. This measure is scaled so that higher values represent

a higher degree of liberalism. Given the coding of the dependent variable, we expect the

coefficient for this variable to be positive in our statistical models.

To control for ideology of the Court, we include a variable with the Martin-Quinn ideology

score of the median justice for each term (Martin and Quinn 2002). 9 For purposes of

interpretation, we standardize these measures with a mean 0 and standard deviation of 1.

Higher values reflect a more conservative ideology. We expect the sign of this coefficient

to be negative; as the Court becomes more conservative, it should take less cases decided

conservatively by the lower court.

The time-period in our analysis extends from the 1956 to 2002 terms.10 Our analysis stops

8Data collected online from: http://www.unc.edu/ cogginse/Policy Mood.html
9As an additional robustness check we also estimate and present the results of a model with measure of

ideology with the term-average of the justices’ Martin-Quinn scores. The results do not change our findings.
This is not surprising given that the two measures are highly correlated. The results of this alternative
specification are presented in the appendix in Table 2. We also test whether our findings hold with different
measures of ideology. For instance, Bailey and Maltzman (2011) express concerns that Martin-Quinn scores
are not ideal for tracking the justices’ preference change over time. Thus, we also estimate our agenda model
with Bailey’s (2007) ideology estimates for the Court’s median justice. The results can be found in the
Appendix in Table 3. Note that using Bailey’s estimates for our ideological control variable, our central
findings remain significant with the size of the effects virtually unchanged. We also estimate models using
Segal-Cover scores for ideology (Segal and Cover 1989). The results are also presented Appendix A, Table
4.

10Following Casillas, Enns, and Wohlfarth (2009), Flemming and Wood (1997), and Giles, Blackstone,
and Vining (2008), our analysis starts with the 1956 term. As each of these authors note, there was an
anomalously high turnover of justices between 1953 and 1955, which could affect inferences about the Court’s
overtime behavior. Moreover, following Casillas, Enns, and Wohlfarth (2009), our measure of public opinion
also leads us to start in 1956. While observations for the public mood start in 1953, the first few years in
the series are not based on as many survey questions as the rest of the series. Thus, again consistent with
prior research (Erikson, MacKuen, and Stimson 2002; Stimson, MacKuen, and Erikson 1995), we choose to
begin the analysis in 1956.
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with the 2002 term because that is when the series for lower court decisions ends. In Ap-

pendix A we presents the results of an extended analysis where we do not control for the

lower court activity. Our central findings do not change using the longer series. Figure 1

presents the time series of the percentage of cases with a conservative lower court decision

paired with the public mood from 1956 to 2010. A cursory glance suggests there is a re-

lationship between the public mood and the type of cases the Court is willing to take over

time. The challenge as we proceed is to ensure that this relationship holds up under greater

analytic rigor.

Figure 1: Public Opinion and Agenda Composition in the Supreme Court
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1956 1960 1964 1968 1972 1976 1980 1984 1988 1992 1996 2000 2004 2008
Term of the Court

% Conservative Lower Court Decisions Public Mood

To test whether, after controlling for ideological composition, public mood influences the type

of cases the Court agrees to hear we estimate a single-equation error correction model (ECM).

The ECM has many advantages for empirically testing our central hypothesis that the Court

is responsive to public mood when constructing its plenary docket. The ECM provides a

conservative empirical test for our theoretical arguments; and, as a general modeling strategy,

it is appropriate with both stationary and nonstationary data (De Boef and Keele 2008).

Perhaps more importantly, the ECM allows us to differentiate between short and long-term
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causal effects. This differentiation allows for a much more nuanced understanding of the

hypothesized relationship and is appealing from a theoretical perspective. The short-term

effects occur if a change in the predictor variable produces an immediate (yet permanent)

change in the dependent variable. This captures the contemporaneous effects often posited

by the strategic argument theory (see Giles, Blackstone, and Vining 2008, 302). Long-term

effects, by contrast, indicate that the past value of the predictor influences current and future

values of the dependent variable through an equilibrium relationship. As an illustration, the

bivariate case of the error correction model takes the following form:

∆Yt = α0 + α1Yt−1 + β1∆Xt + β2Xt−1 + εt (3.1)

The dependent variable models the change in the ideological composition of the Court’s

agenda (∆Yt) from one year to the next as a function of a constant (α0) and the past value

of agenda composition (α1Yt−1). Note that ∆ is the difference operator. Each independent

variable has two parameter estimates with it. The first, β1, represents the short-term effects

associated with a one-unit change in the independent variable. For instance, if public mood

moves in a liberal direction, β1 would capture the immediate effect on the Court’s agenda

decisions. This effect occurs immediately at time point t, and decays at the rate indicated

by the error correction parameter. The lagged variable,β2 , represents the long-run effect

of changes in X on Y. The total long-run impact, denoted as the long-run multiplier, of

an independent variable is a function of both β1 (the long run coefficient) and the error

correction coefficient, α1. These effects are discussed in greater detail in the contexts of the

results.
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4 Results

Figure 5 presents visually the results of the ECM of agenda change over time. Statistically,

the model performs well, exhibiting both stationary and uncorrelated residuals. The results

demonstrate that, even after controlling for ideological composition, public mood has both a

significant short- and long-run influence on the Court’s agenda composition.11 The significant

short-term effects indicate that as the public mood shifts in a liberal direction, the Court

responds by filling the plenary docket at term t with a greater proportion of conservative

lower judgments—cases that will ultimately lead to more liberal decisions on the merits,

aligning the policy decisions by the Court with those of the public (t = 2.36) .12 From

the coefficient estimates, we expect that a one-unit increase in the public mood will lead

to an immediate 1.19 percent increase in the proportion of the Court’s agenda dedicated to

conservative lower court decisions.The estimates for the short-term effects suggest that the

justices are particularly sensitive to changes in the prevailing public sentiment when they

are constructing the Court’s docket.

The significant long-run impact of mood on the Court suggests that the effect of public

opinion is distributed over future time periods as well (t = 3.47).13 The error correction rate

11A Granger causality test from a VARX model is consistent with the assumption of strong exogeneity.
The results are consistent with the expectation that public opinion “Granger causes” changes in the agenda
composition (p = 0.0001). The results do not imply reverse causality (p=0.165) (lag length selected by AIC
performance).

12In 1988, Congress passed the Supreme Court Case Selections Act. The Act adjusted previous legislation
by eliminating the right of appeal to the Supreme Court from certain state-court judgments. Currently
appeals are permitted in a limited number of cases, but only for those coming from federal district courts
and in limited categories of cases. In our data we found no evidence of an attenuated effect of public opinion
prior to 1988. This is not surprising given that our data consists only of cases that were granted certiorari.
Were we to use data on all cases that composed the Court’s docket, it is more likely that there would be
support for an attenuation of public opinion prior to this time.

13To ensure that our results are not sensitive to model specification, we estimated a variety of different
models, including a measure of mood that is contemporaneous with the Court term and mood at numerous
additional lags. As an empirical matter, of course, it is interesting to examine the impact of mood both
contemporaneously as well as at successive lags. However, as Giles, Blackstone, and Vining (2008) note, the
strategic behavior explanation provides little basis to expect lagged effects—strategically it should only be
sensitive to current public opinion. That said, the findings support a significant contemporaneous impact
of public mood, as well as significant effects for lags of up to four years. The results of the models with
additional lags are located in the Appendix in Table 3, along with information on optimal lag selection.
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Figure 2: Error Correction Model of Public Opinion and Agenda Setting
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Note: Parameter estimates for an error correction model of the ideological composition of the
Court’s agenda, 1956-2002 (N=46). R2 = 0.26. The solid circles are the parameter estimates
and the horizontal lines represent the 90 percent confidence intervals for those estimates. The
Dickey-Fuller statistic tests the null hypothesis that the residuals are integrated (−9.069, p <
.001). Durbin-Watson indicates that the residuals are uncorrelated (d-stat=2.36).

of 0.49 details the speed at which this long-term effect occurs. We expect that 49 percent of

the long-run impact of public mood will influence the Court’s case selection at period t+ 1,

and 49 percent of the remaining effect of a change in public opinion at time t will transpire

at term t+ 2, and so forth until the total long-run effect has been distributed.

Figure 3 presents decay of effects overtime periods for the public mood variable along the

effects of the ideology variable, and how each variable has a different dynamic impact on

the Court’s agenda selection. As depicted by plot A, the effects of public opinion tend to

16



occur rather quickly and then dissipate over future terms, as 71 percent of the of the total

long-run effects of public opinion on the Court’s agenda decisions occur after two terms.

This lends credence to the strategic behavior explanation for how public opinion affects

the Court’s agenda decisions (Casillas, Enns, and Wohlfarth 2011; McGuire and Stimson

2004; Stimson, MacKuen, Erikson 1995). Indeed, as Giles, Blackstone, and Vining (2008)

note, justices acting strategically will be sensitive only to current public opinion—after all,

they can achieve no strategic advantage from constraining the pursuit of their preferences in

response to a public mood that is no longer operative.

Figure 3: Estimated Lag Distributions for Ideological Change in Agenda Composition
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The long run multiplier (LRM) of 2.69 reflects the total substantive influence of public

mood—a combination of both the short- and long-term effects—on the Court’s case selec-

tion.14 This coefficient implies that a 1 percent shift in general sentiment in a liberal direction

will generate an almost 3 percent increase in the proportion of the Court’s docket devoted

to conservative lower court decisions (leading to greater amount of liberal merits outcomes).

Overall, these results provide compelling evidence that public opinion serves as an important

constraint on the Court’s case selection.

14The long-run multiplier is calculated by taking the lagged levels coefficient estimate and dividing by the
rate of error correction rate (β2

α ). The standard errors in presented in Figure 2 are estimated statistically by
the Bewley transformation of the ECM. See DeBeof and Keele (2008, 191-92) for a more detailed discussion
of the long run multiplier and how to calculate its standard errors.

17



In line with our expectations, the coefficients for our variables accounting for the Court’s

ideological composition are negative, meaning that as the Court becomes more conservative

it hears fewer cases that were decided in a conservative direction by the lower court. The

short-term effects for ideological change do not achieve statistical significance. In part, this

may be explained by the Court’s “Rule of Four,” which states that only four justices have

to agree to take a case for it to be granted certiorari. This institutional practice allows for

an ideological minority of justices to set cases on the docket, potentially making ideological

divisions less predictive of which types of cases will ultimately make it onto the agenda.

Note, however, the the long-term effects, and more importantly the LRM, for ideology is

statistically and substantively significant. Again, the LRM reflects the total substantive

influence of ideology—combining both the short- and long-run effects—on the Court’s agenda

composition. The LRM indicates that a standard deviation increase in the Court’s median

ideology corresponds with 5.16 percent decrease in the Court’s docket devoted to conservative

lower court decisions (engendering less liberal merits outcomes). Thus, ideology does play an

important role in shaping the ideological composition of the Court’s docket, however, these

changes tend to occur more gradually, as depicted by Figure 3.

Comparing the LRMs between ideology and public opinion, the overall effect of public mood

is actually much stronger than the effect of ideology on predicting agenda composition. Due

to different measurement scales, this is not directly visible from the graph. A standard

deviation shift in the Court’s overall ideology in a more conservative direction leads a 5

percent decrease in the agenda devoted to hear cases that were decided in a conservative

direction. A standard deviation shift in the public mood (4.37 units) corresponds with

nearly a 12 percent change in the ideological composition of the agenda. These results

provide compelling evidence that public opinion serves as an important influence on the

Court’s agenda composition, independent of ideological factors. A common criticism lobbed

at previous research on the public’s ability to directly influence the Court at the merits stage

is the modest size of the estimated effects (see Segal and Spaeth 2002, 427). The conclusion
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we draw from our empirical evidence is that public opinion has a substantial impact on the

Court’s agenda decisions—perhaps much larger than its influence when the Court is issuing

final decisions.

Agenda Mediation and Public Opinion Effects at the

Merits

As we have stressed throughout this paper, previous research demonstrates forcefully that

that public opinion influences the Court’s and individual justices’ decisions at the merits

stage (e.g., Casillas, Enns, and Wohlfarth 2011; Giles, Blackstone, and Vining 2008; McGuire

and Stimson; Mishler and Sheehan 1993, 1996; cf Nortpoth and Segal 1994). Each of these

studies has focused exclusively on the stage where the Court hands down its final decisions.

In the previous section, we presented compelling evidence that changes in the general public’s

sentiments are reflected by the ideological composition of cases that the justices’ agree to

hear over time. These findings complicate the story about the how public preferences are

translated into judicial policy in the Supreme Court. The influence of public opinion is not

simply a merits-based effect. This is not to say that previous studies on public opinion claim

this is the case. This is not to say that other researchers are ignorant of inferential issues

raised by the Court’s descretionary docket. For instance, in their studies of public opinion

effects, McGuire and Stimson (2004) and McGuire et al. (2009) note how agenda setting and

strategic litigantion combine in a manner that may bias measures of the Court’s ideological

output. While our argument rests on the same assumption as our predecessors (i.e., the

Court’s policy decisions reflect public opinion), it does raise of the question of how can we

adjudicate between the effects public opinion at the agenda process and effects during in

final decisions?

Strategic behavior during the case selection process likely has a spillover effect on the merits
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stage influences having an effect on Supreme Court policymaking at the merits. Yet, public

opinion may exert an independent influence on the stage where the Court hands down its

final decisions; after all, taking and deciding cases are two separate (but related) decisional

processes. Note that overarching story does not change: the justices are worried about

adverse public opinion, and will adjust their behavior accordingly—the question becomes

when they are making these behavioral adjustments. How can we adjudicate between the

effects at the agenda process and effects during in final decisions? Specifically, in this section

we address the question of to what extent are the effects on the merits a result of the impact

of public mood on the Court’s discretionary agenda setting?

Understanding the effects at external political influences at different stages of the Court’s

case processing is no easy task. As Brace, Hall, and Langer (1998, 1269) note, “External

political conditions may have a great deal of influence over whether a case ever appears on a

courts docket, but may or may not continue to influence the actual manner in which the case

finally is decided, given the filtering process that precedes voting on the merits” (also quoted

in Owens 2010, 412).15 To gain some leverage on this issue we estimate a simultaneous

equations model (SEM) of the Court’s decisions at the agenda stage and the merits stage.

We draw upon this estimation strategy because it allows us to estimate the mediation effect

of public mood on the Court’s merits decisions that occurs through its influence on the

agenda stage. Thus, we can construct a system of equations that renders the relationship

between merits decisions and public mood:

15This is not the first time that such questions have been raised regarding external influences on the Court’s
policy decisions. For instance, judicial scholars have reached various conclusions as to whether the justices
are influenced at the merits stage by Congressional preferences under the separation-of-powers context (see,
e.g., Segal 1997). This has led some judicial scholars to speculate—and test empirically—whether strategic
agenda setting has been the source of this mixed evidence of separation-of-powers effects at the merits stage
(see, e.g., Harvey and Friedman 2009; Owens 2010).
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Meritst = α1X1 + β1Agendat + β2Moodt + ε1

Agendat = α2X2 + β3Moodt + ε2

(4.1)

continuing from the previous section, we specify the equations at error correction models,

where X1 and X2 are the set of regressors containing the first difference and the first lag

of the Court’s ideology and agenda composition, respectively. Both X1 and X2 satisfy nor-

mal rank and order conditions. This specification gives a sense of how quickly the Court’s

agenda reacts to changes in mood, and then how quickly the merits series adjusts to the

agenda changes. We also include the first lag of merits decisions in the first equation to

adjust for autocorrelation and to satisfy exclusion restriction. ε1 and ε1 are bivariate normal

(
ε1
ε2

)
= N

[0
0

]
,

[
σ2
1 σ12

σ21 σ2
2

]
Figure 4 depicts how this system-of-two-equations specification allows us to compare the

direct effect of public mood, β2 and the mediation effect of agenda setting β1 which translates

indirectly the effect of public mood β3 from equation (2). Among the many benefits of this

modeling strategy is that it enables us to adjudicate, given our empirical data, when and

where the direct effect of public mood or the mediation effect of agenda setting will be more

important in influencing the Court’s policy outcomes at the merits stage. To address the

“incorrect standard error” issue raised by Maddala (1983, 242-7), Gujarati (2003, 791), and

Bas, Signorino and Walker (2008) we estimate the standard error for the agenda setting

variable with 200 bootstrap replications.16 Note that the dependent variable for the merits

16We also estimated this simulated standard error using 500 and 1000 bootstrap replications, the asymp-
totic confidence bounds remain very similiar. These bootstrap estimation results are available from the
authors upon request.
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stage reflects the percentage of liberal decisions each term, among all cases that reversed the

lower court’s ruling. Following McGuire and Stimson (2004), and McGuire et al. (2009), and

Casillas, Enns, and Wohlfarth (2011) we adopt this approach because reversals provide the

most theoretically and empirically valid measures of the ideological content of the Supreme

Court’s decisions.

Figure 4: Causal Mediation of Public Opinion through Agenda Process

Agenda Stage

Merits Decisions

β1

Public Mood

β3

Direct effects (β2)

Indirect effects

Figure 5 presents the results of the simultaneous equation models. The plot features three

sets of results for each variable in the structural equation: total, direct, and indirect effects.

The parameter estimates under the indirect effects column are the mediation effects—i.e.,

how much of the observed effects in the structural equation occur indirectly through the

second equation. Figure 6 presents graphically the proportion of the total effects of our

main variables of interest that can be attributed to mediation through the agenda stage.

The findings paint a more nuanced portrait of how public opinion affects the Supreme Court’s

decisions at the merits stage, and how the agenda stage factors into effects that we do

observe. First and foremost, in line with Mishler and Sheehan (1993), McGuire and Stimson

(2004), and Casillas, Enns, and Wohlfarth (2011), our results suggest that the public mood

does indeed have an impact on the Court’s policy output at the merits stage. Put simply,

as the public mood becomes more liberal, a higher proportion of cases are decided in a
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liberal direction, even after controlling for agenda dynamics. Yet, the results also provide

a cautionary tale about the inferences that empirical researchers should make about the

how exactly the views of the public come to affect the Court’s policy judgments. Notably,

comparative analysis also suggests that a sizable portion of both the short- and long-term

effects of public mood on the Court’s merits decisions are being mediated through the agenda

stage. In part, the reason why public opinion appears to impact the merits stage is because

it already plays an import role in shaping the type of cases that were accepted in the first

place.

Figure 5: Connecting Agenda Setting and Decisions on the Merits: Comparing Direct vs.
Indirect Effects
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Note: Parameter estimates for a set of error correction model estimated through a simultane-
ous equation set up. The symbols circles represent the parameter estimates for the different
types of effects (see legend) and the horizontal lines represent the 90 percent confidence in-
tervals for those estimates.
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Examining columns associated with the indirect effects, the mediation effects for public mood

are both statistically and substantively significant. For instance, the Long Run Multiplier

(LRM) of pubic mood’s impact on merits decisions (again, which combines both short- and

long-term effects in the ECMs) is 3.12. Note, however, the indirect effect for the LRM for

public mood is 2.09. This means that over two-thirds of the total observed effects that public

mood has on the Court occur through moods impact on the justices’ strategic case selection—

not at the merits stage. Obviously this has important implications for the inferences that

judicial scholars draw about the impact of public opinion when the justices’ are deciding

cases.

Figure 6: Proportion of Total Effects Mediated Through Agenda Stage
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The results also provide important insight into how the effects of the justices’ ideology on the

Court’s decisions are mediated through the case selection process. For instance, 97 percent

of the short-term effects of ideology can be traced to the indirect effects occurring through

the agenda stage. This finding is intuitive: as the Court’s ideology changes from one term to

the next, these ideological shifts would first shift the type of cases that are accepted onto the

docket, which are then decided on the merits. Examining the long-term effects and the LRM

of the ideology variable, we see from Figure 6 that about half of these effects are mediated

through the agenda process. This underscores that members of the Court see the agenda as

24



an important mechanism for achieving their policy goals; and, that this can even be detected

in macro-level analysis.

5 Conclusion

As members of the Court approach the case selection process, they are not only setting

the Court’s agenda but also the country’s agenda on a number of legally complex and of-

ten politically sensitive issues. In past few terms alone, the Court has taken up the issues

of gay rights, voting rights, and race in affirmative action programs. Thus, understanding

the underlying forces driving case selection is exceptionally important to understanding the

Court’s role in American politics. The research presented here demonstates that the Court

is highly responsive to the public’s preferences, as reflected by the ideological composition

of the Court’s docket over time. From a theoretical perspective, there are, of course, com-

pelling reasons for the Court to be responsive. As strategic actors, justices who want to

see their personal preferences expressed in public policy know that the effectiveness of such

policy depends upon the acceptance by those tasked with its implementation. Cautious case

selection is an integral part of achieving this task.

Our research adds another level of complexity to the story of how popular preferences trans-

late into judicial policy. Departing from previous research, we argue that the point at which

the impact of public opinion is most significant is through the type of cases placed on the

docket. Our findings are quite clear: As the public mood becomes more liberal (conserva-

tive), the Court is significantly more likely to fill the docket with conservative (liberal) lower

court decisions. The agenda setting process is one of the most important part of the policy

formation process in the Supreme Court—ignoring or failing to incorporate this process into

analyses may sully the inferences we draw about the justices’ behavior.

While the research presented here contributes to our understanding how the Court’s policy
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decisions are shaped by shifts in public opinion, we can envision a number of ways for future

research to build and expand upon its scope. For instance, following Flemming and Wood

(1997) and Giles, Blackstone, and Vining (2008), tracking agenda votes at the justice-level

over time could prove both immensely fruitful. In addition, a more refined understanding

could be gained by examining the Court’s agenda devotion to particular issues areas and

the connection to changes in public opinion within these same issue areas. That is, as the

public mood changes within specific policy areas, does the Court become more or less likely

to address that particular issue area? The Policy Moods Project (Coggins and Stimson),

which quantifies public mood for specific policy areas, makes this both a feasible and worthy

undertaking. These are just a few potential avenues.
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6 Appendix A - Alternative Specifications of Agenda

Models

Table 1: Error Correction Model of Public Opinion and Agenda Setting

Variable Coefficient (Std. Err.)
Short-term Effects
∆ Public Mood 1.013∗ (0.450)
∆ Court Ideology 0.251 (1.728)
Error Correction Rate
Agenda Compositiont−1 -0.300∗∗∗ (0.086)
Long-term Effects
Public Moodt−1 0.824∗∗∗ (0.286)
Court Ideologyt−1 -1.594 (1.083)
Long Run Multipliers
Public Mood 2.751∗∗∗ (0.220)
Court Ideology -5.313∗∗∗ (0.965)
Intercept -32.267∗ (14.177)

N 55
R2 0.26

6.1 Specification with Alternative Measures of Ideology
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Table 2: Error Correction Model of Agenda Setting using Average Martin-Quinn Scores:

Variable Coefficient (Std. Err.) t
Short-term Effects
∆Public Mood 1.194* (0.506) 2.36
∆Court Ideology 0.653 (2.004) 0.33
∆Lower Court Decisions 0.935 (1.135) 0.82
Long-term Effects
Public Moodt−1 1.324*** (0.382) 3.47
Court Ideologyt−1 -2.536* (1.284) -1.98
Lower Court Decisionst−1 1.668 (1.350) 1.24
Error Correction Rate
Agenda Composition -0.491*** (0.126) -3.89
Long Run Multipliers
Public Mood 2.695*** (0.234) 11.50
Court Ideology -5.162*** (1.159) -4.45
Lower Court Decisions 1.902 (1.084) 1.75
N 46
R2 0.33
Note: ***p<.001, **p<.01, *p<.05.
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Table 3: Error Correction Model of Agenda Setting using Bailey’s ideology scores:

Variable Model 1 Model 2 Model 3 Model 4
1956-2002 (1956-2010) (1956-2002) (1956-2010)

Short-term Effects
∆Public Mood 1.185∗ 1.080∗ 1.423∗ 1.233∗

(0.531) (0.504) (0.595) (0.542)
∆Court Median -7.959 -5.542 -0.184

(6.476) (6.137) (6.490)
∆Lower Court Decisions 1.163 – 1.127 –

(1.203) (1.127)
∆President – – -2.256 -2.400

(1.867) (1.820)
∆Senate Median – – 40.143 38.475

(23.483) (23.048)
Long-term Effects
Public Moodt−1 1.083∗∗ 0.966∗∗ 1.882∗∗ 1.822∗∗

(0.378) (0.363) (0.442) (0.431)
Lower Court Decisionst−1 1.797 – 1.041 –

(1.456) (1.367)
Court Mediant−1 -4.223 -2.856 -0.564 0.062

(3.954) (3.778) (4.760) (4.540)
Presidentt−1 – – -3.759 -3.923

(1.943) (1.888)
Senate Med.t−1 – – 4.910 6.530

(8.560) (8.243)
Error Correction Rate
Agenda Compositiont−1 -0.422∗∗ -0.340∗∗ -0.594∗∗ -0.556∗∗

(0.129) (0.111) (0.138) (0.128)

N 46 55 46 55
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Table 4: Error Correction Model of Agenda Setting using term-average Segal-Cover ideology
scores:

Variable Model 1 Model 2
1956-2002 (1956-2010)

Short-term Effects
∆Public Mood 0.828 0.816∗

(0.531) (0.458)
∆Court Ideology 0.423 -0.201

(4.647) (0.437)
∆Lower Court Decisions 1.593 –

(1.244)
Long-term Effects
Public Moodt−1 0.985∗∗ 0.701∗∗

(0.376) (0.285)
Lower Court Decisionst−1 1.176 –

(1.161)
Court Ideologyt−1 3.715 2.680

(2.060) (1.536)
Error Correction Rate
Agenda Compositiont−1 -0.541∗∗ -0.367∗∗

(0.151) (0.104)

N 46 55
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Table 5: The effects of Public Mood at different lags

Variable Coef. Coef. Coef. Coef. Coef.
(s.e.) (s.e.) (s.e.) (s.e.) (s.e.)

Public Moodt 1.324***
(0.382)

Public Moodt−1 1.324***
(0.382)

Public Moodt−2 0.654
(0.438)

Public Moodt−3 0.726
(0.409)

Public Moodt−4 0.862*
(0.388)

Note: The estimated coefficients are from ECMs with the variable for public mood specified

at various lags. For space reasons, we only present the coefficients for the public mood

variable. All of the models include the same controls found in Table 1.

7 Appendix B - Public Opinion and Justices’ Agenda

Votes

As noted above, we focus on aggregate case outcomes because the strategic behavior argu-

ment typically posits a dynamic effect on the justices’ decisions (e.g., Casillas, Enns, and

Wohlfarth 2011; Giles, Blackstone, and Vining 2008; McGuire and Stimson 2004; Mishler

and Sheehan 1993). However, a great deal of scholarship demonstrates the importance of

case-level factors associated with agenda setting, such as lower court splits and amicus curiae

activity (see, e.g., Black and Owens 2009; Caldeira and Wright 1988; Caldeira, Wright, and

Zorn 1999; Perry 1991). To ensure that our findings regarding public opinion and agenda

dynamics hold when controlling for these case-level factors, we replicate Black and Owen’s

(2009) impressive study of the justices’ cert voting. Our model includes all thirteen covari-

ates found in their original model with the addition of public opinion. Black and Owens’
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model is based on a random sample of 358 paid nondeath penalty petitions coming out of

a federal court of appeals that made the Supreme Court’s discuss list during the 1986-1993

terms (see pages 1065 of their article for more details). The dependent variable is each jus-

tice’s dichotomous cert vote, which is coded as 1 for grant and 0 for deny (N = 3024). While

this is a limited time frame to examine the relationship between agenda votes and public

opinion, there were palpable movements in the public mood over this period. The public

mood moved in a more liberal direction in the mid 1980s, followed by a return a slightly

more conservative direction by the early 1990s.

Table 2 presents the results of a logistical regression of the justices’ agenda votes. The results

of this model compliment our findings with the aggregated measure of agenda setting. To

be consistent with our earlier analysis, the model includes an interaction between change in

the public mood from one term to the next and direction of the lower court decision (takes

a value of 1 if the decision was decided in a conservative direction; 0 if liberal). Following

the logic discussed above, we expect that as mood moves in a more conservative (liberal)

direction, the Court should be less likely to take cases decided in a conservative (liberal)

direction by the lower court. Once again, this is because these cases would be more likely

to bring about liberal policy outcomes on the merits, placing the Supreme Court out-of-step

with the tenor of public opinion. The results from the model suggest that this is indeed the

case.

We present the interaction graphically in Figure 7. Note that along the X-axis the negative

values represent movements in public opinion in a conservative direction, positive values

represent public opinion shifting in a liberal direction. As the graph demonstrates, as public

mood shifts in a conservative direction, the Court becomes significantly less likely to accept

cases where the lower court decided conservatively—even after controlling for a host of case-

level and justice-level factors associated with agenda decisions. On the other hand, as the

public mood moves in liberal direction, justices become more likely to vote to accept a case
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decided in a conservative direction by the lower court.

Table 6: Public Opinion and Agenda Votes

Variable Coefficient (Std. Err.)
∆ Public Mood -0.121∗∗ (0.047)
LC Conservative -0.325∗∗ (0.102)
LC Conservative * ∆ Public Mood 0.169∗ (0.067)
Alleged Conflict 0.186 (0.146)
Weak Conflict 0.482∗∗ (0.122)
Strong Conflict 1.489∗∗ (0.115)
U.S. Supports Petition 0.875∗∗ (0.123)
U.S. Opposes Petition -0.129 (0.114)
Intermediate Reversal 0.333∗∗ (0.094)
Intermediate Dissent 0.283∗ (0.110)
Intermediate Strike 1.535∗∗ (0.219)
Intermediate En Banc 0.164 (0.197)
Unpublished Opinion -0.398† (0.228)
Amicus Briefs 0.148∗∗ (0.041)
U.S. Law Week Article 0.218∗ (0.098)
Outcome Closer 0.555∗∗ (0.093)
Intercept -2.344∗∗ (0.161)

N 3024
Log-likelihood -1570.237
χ2
(16) 588.602

Significance levels : † : 10% ∗ : 5% ∗∗ : 1%
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Figure 7
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